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DECISION

[1] This is a reference to adjudication of a grievance filed by Barry Jefferies,
Sheik Bacchus, Gary Dutchak, Mike Fitzgerald, Debbie Gallagher, Francois Lafrance,
'E.J. (Ted) McCarroll, Mike McDonald, Alan Mutrie, Don Radford, Robert Stagg,
john Stewart, Carl Vance, Ken Wallace and Donald Wamil.

L :-[2]. The partles mtroduced an “Agreed Statement of Facts” (A-1), Wthh reads as
- -follows : ' ' '
Barry Jeffenes et al P.S'SRB Flle No. 166- 32-31 497

Aqreed Statement of Facts B

~ 1. -The applicable CoIIeCtlve Agreement for these grievances .
. is the Collective Agreement between the Canadian Food -
- Inspection Agency and the Public Service Alliance of -
. Canada which was. signed on _Iuly 6, 2001 and whlch '
S ;explred on December 31 2002. . ' R

3 -,'At the tzme that they ﬁled the:r gnevances the gnevors o
- were all Meat Inspectors (EG) who were working at the S
BetterBeefPlant 781 York Road, Guelph, Ontario. C

Ui oo 1.3, The grlevors claimed for mileage for the use of their own

o aqutomobiles from their residence to their place of work

e - and from their place of work to their residence for the

- shift that each of them worked on ' Monday
‘November 12, 2001. B ' :

4. The Canadian Food Inspection Agency (CFIA) has denied
-the grievors’ claim for mileage expenses on
-November 12, 2001. ' : '

5. November 12, 2001 was the designated paid hohday for
-Rememberance Day (sic) . as per Article 31 of the
~ Collective Agreement : :

[3] Counsel for the employer called one witness and did not file any exhibits; the
grievors’ representative called one witness, Barry Jefferies, and filed two exhibits.
Neither party requested the exclusion of witnesses and they each made brief opening

st atements .

 [4]  Barry Jefferies has worked as a Meat Inspector since 1992 and is currently
~ classified at the EG-02 group and level. His testimony can be summarized as follows.
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[5]  The normal hours of work at the Better Beef Plant are 6:35 am. to 3:05 p.m,,
Monday to Friday; occasionally, it is open on a Saturday and/or Sunday. Mr. Jefferies
testified that, in the past few years, the Plant has opened on only two statutory
holidays, specifically, Easter Monday and Remembrance Day. The Plant has not opened
on the other designated paid holidays noted in Article 31 of the collective agreement

 between the Canadian Food Inspection Agency (CFIA) and the Public Service Alliance of

Canada (PSAC), signed on July 6, 2001, with an expiry date of December 31, 2002.

[6]  Mr. Jefferies testified that since he began working at the CFIA, Meat Inspectors
have worked on the designated paid holidays mentioned above (i. e. Easter Monday and

. Remembrance Day), as other staff at the Plant is requlred to work and the Plant cannot .

! operate w1thout the Meat Inspectors

_' '_-[7] ThlS grievance arose as a result of the grlevors havmg worked on Monday,
_ November 12 2001 (Remembrance Day). ' ' ' '

_ - [8] Mr. Jefferle.s stated that if a Meat Inspec_tor wished to take a day off and it was a

- designated paid holiday, permission would be required of the supervisor,
Dr. E.J. Benson, a VI-02. Dr. Benson is in charge of the Better Beef Plant and has
authority to approve or deny requests for leave. If an employee requests leave on a

. designated paid holiday, Dr. Benson will deny the request for leave unless he can

'backﬁll the posmon

[9] Mr. Jefferies was a union representative for the PSAC and, as there had been
-disagreements in the past with respect to claims for mileage for reporting to work on a
designated paid holiday, he chose to be proactive and approach Dr. Benson directly
with respect to this issue. Mr. Jefferies asked Dr. Benson to authorize, in writing,
reimbursement for mileage, as Mr. Jefferies intended to use his personal vehicle to

report for work on November 12, 2001.

[10] . The witness identified Exhibit G-2 as a memorandum from Dr. Benson to him,
dated November 9, 2001, which states:

Subject : Private Vehicle Holiday

This memo serves to indicate approval for inspection staff to
use private vehicles to report to work on the statutory .
holiday, Monday, Nov 12, 2001.
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[11] Mr. Jefferies stated that, to the best of his recollection, all of the grievors drove

their personal vehicles to work that day. He stated that, in his case, there is no public

. transportation available near his residence.

- [12]  Mr. Jefferies testified that he was paid for working on November 12, 2001, at

time and one- -half for the first seven and one-half hours and then double tune for the

B subsequent hours accordlng to the co]lectlve agreement

[13] Mr. Jefferies 'stated that the grievors submitted ‘their claims for mileage to
- .Dr. Benson, who then informed them that senior management had instructed him not
. to relmburse the grlevors Hence '[hlS grlevance was flled on November 13, 2001

'_ "[14] In Cross- exanunatlon Mr. Jefferles admltted that he ‘was aware of previous
- ';1nstances where remlbursement for mﬂeage had been denied. However, he stated that | "
- after recelpt of the memorandum from Dr Benson “I' truly expected to be paid my

. .:travel rmleage clalm ”

' [1 5] Dr. J. Tarkowski has held different positions during his career at the CFIA,
including that of Meat Inspector. Currently, he is at the VM-03 group and level and is
: _responsible for supervisjng different CFIA programs such as meat inspection, hygiene'
. -and animal health. He 13 also in charge of two slaughterhouses and 20 meat mspectton '

B units. Dr. Benson reports directly to h1m '

_ [16] Dr. Tarkowski testified that he only became aware on November 13, 2001, of the
memorandum (Exhibit G-2) that Dr. Benson sent to Mr. Jefferies approving the use of

private vehicles for employees to report for work on November 12, 2001. He stated
that upon becoming. aware of the memorandum, he had a closed-door meeting with
Dr. Benson at which time he outlined CFIA’s position with respect to mileage claims for

. reporting to work on a designated holiday, and in particular he made reference to

~clause 31.06 of the collective agreement.

[17] _ The witness testified that Dr. Benson preferred his own interpretation of clause

31.06. Dr. Tarkowski overruled Dr. Benson'’s interpretation and informed him that he
was to deny the grievors’ mileage claims. He also informed Dr. Benson that any future
decisions with respect to an interpretation of a clause in the collective agreement were
to be discussed with him or an advisor from Human Resources. The witness stated
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that no consultation had taken place between him and Dr. Benson with regard to

Exhibit G-2.

[18] It was agreed during cross-examination that Dr. Benson has the authority to
approve, subject to operational requirements, overtime, a(:ting assignments, leave
requests (vacation, sick, bereavement), meal allowances and mileage claims. However,

- in reply, the witness stated: “G-2 was the only time during Dr. Benson’s six or seven

years as supemsor that he authorlzed a mileage clann for reportmg to work on a

| statutory hohday

" ARGUMENTS

For the Grievors

[19] The grievors used their personal Vehicleé to report. for work on a statutory

_ | .hohday November 12, 2001. The entrtlement to claim mlleage is supported by the_
_Wordlng of clause 31. 06 of the collectlve agreement

[20] The Meat Inspectors were required to work; they had no choice, as testified by
Mr. Jefferies. He also testified that a leave form was required in order to take time off
and if the supervisor couid not find a relief, the requested leave would not be

~ approved.

[21] In Mr. Jefferies’ case, public transportation was not available and therefore he

had no choice but to use his private vehicle.

[22]  As well, the grievors’ supervisor, Dr. Benson, confirmed (EX.hlblt G—2) that their

mileage claims would be approved.

[23] The grievors’ representative submitted the following decision: Eckert et al
(Board files 166-2-14893 to 98).

For the Employer

_[24j Counsel for the employer submitted that for clause 31.06 to apply, the grievors
- must have been required to report to work on a designated paid holiday that was

outside their regular work schedule.
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- [25] Clause 31.05 states: “When an employee works on a holiday” and clause 31.06
| states: “When an employee is required to report for work and reports”. Counsel for
- the employer then referred to other clauses in the collective agreement with identical

.language, such 'as 29.04 (Standby): “When an employee is required to report for work
: _a'nd reports”, clause 30.01(a) (Reporting Pay): “When an employee is required to report
3 and reports to work” and clause 27.05(c) (Overtime): “When an_ employee is required to

o report for work and reports.” All these clauses use specific language; if an employee is

o [26] If the grlevors posmon is upheld it wﬂl glve a benefit to employees who drive = -

- required torreport and reports to work outside his/her normal scheduled hours of |
: '__work the employee is entitled to the provisions contained in these clausesi _ -

.: “to Work but those who use public transportation will not receive that benefit The
B :-:'j'1ntent of clause 31 06 is to provide rennbursement for mileage for special lnstances

‘_where work is scheduled on short notice Exhib1t G—2 was approval for 1n3pection staff | - '
S to ‘use “their private “vehicles to “report. to - work on a statutory hohday_j_ R

B _ . (November 12, 2001) and not a promise o relmburse n‘nleage

' 12 7} Counsel for the employer submitted the followmg decisions: Graham Rev:ll and -
o Armstrong et al (Board files 166 2-2735 to 37) and Eckert et al. (supm) '

o REASONS FOR DECISION

{2 8] Cl_auses 31.05 and 31.06 of the relevant co]lective agreement read as follows:

31 05 When an employee works on a hohdg)_f, he or she shall
" be paid:

(a) time and one-half (1 %) for all hours worked up to
the regular daily scheduled hours of work as
- specified in Article 24 of this collective agreement
- and double (2) time thereafter, in addition to the
pay that the employee would have been granted.
had he or she not worked on the holiday,

or

(b) upon request, and with the approval of the
Employer, the employee may be granted:

(i} a day of leave with pay (straight-time rate of
pay) at a later date in lieu of the holiday,

and
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(ii} pay at one and one-half (1 }3) times the
straight-time rate of pay for all hours worked
up to the regular daily scheduled hours of
work as specified by the Article 24 of this
collective agreement,

N

ane

(m) pay at two (2) times the straight-time rate of
pay for all hours worked by him or her on the
holiday in excess of the regular daily
‘scheduled hours of work as specified by the

© Article 24 of this collective agreement.

(c) Notwithstanding paragraphs (a) and (b), when an
- employee works on a holiday contiguous to a day
- of rest on which he or she also worked and
: received overtime in accordance with clause
- 27.01(b) or (c), he or she shall be paid in addition
~ to the pay that he or she would have been granted =
had he or she not worked on the holiday, two (2) -
times his or her hourly rate of pay for all time
worked. _

(d) Subject to opemﬁoﬁal requirements and adequate
advance notice, the Employer shall grant lieu days _ '
at such times as the employee may request. .

(i) When in a fiscal year an employee has not
been granted all of his or her lieu days as
requested by him or her, at the employee’s

- request, such lieu days shall be carried over
for one (1) year.

(ii) In the absence of such request, unused lieu
days shall be paid off at the employee’s
straight-time rate of pay in effect when the
lieu day was earned.

' 31.06 When an employee is required to report for work and

reports on a designated holiday, the employee shall be
paid the greater of: (emphasis added)

(a) Compensation equivalent to three (3) hours’ pay
at the applicable overtime rate of pay for each
reporting to a maximum of eight (8) hours’
compensation in an eight (8) hour period.

or

(b) compensation in accordance with the provisions
of clause 31.05.
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(c) when an employee is required to report for work

“and reports under the conditions described in

- 31.06(a) or (b} above, and is required to use

- transportation services other than normal public

transportation services, the employee shall be

- reimbursed for reasonable expenses lncurred as
follows o

_(i) mileage allowance at the rate normally pald-
. to an employee when authorized by the
- Employer to use his or her automobile when

" the employee travels by means. of the .

: employee s own. automobzle _

-OT

) out-of pocket expenses for other means of
‘ commercml transportatlon . -

"‘:[’29] Mr Jefferles testlfled hlS hours of work at ‘the Better Beef Plant are from o

1 6:35 a. m. to 3:05 p.m.,, Monday to Frlday Since 1992, he has worked on Easter Monday' '_ 3
. and on Remembrance Day due to the fact that the Plant’ s staff cannot work w1thout

'-"_the Meat Inspector services that he prowdes

[30] Mr. Jefferles also test1f1ed that at the relevant time of this grlevance he was a
‘_unlon representative of the PSAC. He noted that clause 31.06 has been contentious, as
" 'there have been disagreements between the union and employer on its interpretation.
He also testified that in an attempt to be proactive, he requested approval from his
immedjate supervisor, Dr. Benson, to use his private vehicle to report to work on
_ November 12, 2001 (Exhibit G-2). Mr. Jefferies testified that he drove his vehicle, as
there is no public transportation available near his residence, and submitted his claim -
- for mileage to Dr. Benson. However, Dr. Benson later edvised all the grievors that he
had been instructed by Dr. Tarkowski not to reimburse them for mileage.

[31] . The issue to be decided is whether an employee who is scheduled to work on a
designated paid holiday and reports to work is entitled to be reimbursed for travel '

~expenses, as provided for in clause 31.06(c).

[32] Under Article 31 (Designated Paid Holidays), clause 31.01 identifies
Remembrance Day as a designated paid holiday.
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[33] The evidence is clear that the grievors’ at the time of this grievance worked as
Meat Inspectors from Monday to Friday, at the Better Beef Plant. In the case at hand,
November 12, 2001, was a Monday, a normally scheduled day of work.

[34] Clause 31.09 states: “Where operational requirements permit, the Employer
- shall not schedule an employee to work both December 25 and January 1 in the same
- holiday season.” It is obvious by the language in this clause that the employer
-schedules employees to work on designated paid _holidays, such as Christmas Day and
 New Year’s Day. It is also obvious that if an employe_e_works on a scheduled holiday,

. the provisions of clause 31.05 come into play.

[35] I agree with counsel for the employer that the words in clause 31.06 “required
_ to report for work and reports” have been echoed in other clauses in the collective
. agreement (Le. clause 29.04 (Standby), clause 30.01(a) (Reporting Pay) and clause

27.05(c) (Overtime)), and refer to when an employee reports for work outside __his/her _

- normal scheduled hours of work.

[36] It is my view that an employee who is required to report for work on a
- designated paid holiday that is not a regularly scheduled work day is entitled to a
mileage allowance or reimbursement for out-of-pocket expenses incurred for other
means of commercial trarisportatit)n, as provided for in clause 31.06(c)(i) and (ii), if the

- employee receives prior authorization from the employer.

[37] Mr. Jefferies testified that clause 31.06 has been in contention since 1992. The
grievors’ representative argued that the payment of mileage had been a contentious
~issue in the past but did not argue or demonstrate that there was a practice of paying
claims. Indeed, the evidence disclosed that this was the first time in six or seven years
that Dr. Benson agreed to pay a mileage claim under the above-noted clause. It is my
belief that Mr. Jefferies attempted to meet the conditions of clause 31.06(c)(ii) by
obtaining the memorandum from Dr. Benson agreeing to reimbursement by the
employer for the use of a private vehicle to drive in to work on a designated paid
 holiday. However, the grievors did not meet the requirements of the preamble in
clause 31.06: “is required to report for work and reports.” The grievors worked on a
normally scheduled day of work, which happened to be a designated paid holiday.
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[38] It is also my view that “is required to report to work and reports” is for
instances when the employer needs the services of an employee on short notice and
public transportation might not be available. Thereby, a premium is paid through the

- prowsmns of clause 31.06.

- 1391 The fact that Mr. Jefferies' chose to live in an area where no public
.. transportation is avallable is his choice. The employer is not hable for that ch01ce and a

2 should not be expected to pay a :tmleage clanrn

E ‘[40] Although Mr. Jefferles testlfled he beheved that acqulrlng the memorandum

B ._'__'-_'_=fron1 Dr. Benson (Exhibit G—2) ensured that he and the other grievors would be [

o "-re:ttnbursed for mlleage 1 wish to be- clear . that there is no. such entltlernent '
Dr. Benson S mterpretanon of clause 31. 06 was an error. A pronnse by the employer_ : g
-'__-not to apply the terms of the collectlve agreement nnght in certaln c1rcu1nstances set I
i up an entltlement in a case Where the doctrlne of estoppel apphes However 1n order ._ N
- to prove a case based on estoppel, one must first show that the promise was glven, '
‘with full knowledge on the part of the promissor regarding their rights (L.e. it has to be
~ : proven that the employer knew its rights and yet made the promise knowing that they
__ were giving up a right they held). The grievors’ representative did not lead evidence to
- show that Dr. Benson k.new that the mileage claims were not permissible under the
~ terms of the collective agreement when ‘he issued the note. Secondly, Mr. Jefferies
- 'placed no reliance at all on the note, glven that he needed to use his vehicle to get to |
- work since no public t_ransportation was available that day from his home. The

grievors’ representative failed to prove that any of the grievors relied upon the note -

. and used their cars solely as a result of Dr. Benson having issued the note. As former -
- Vice-Chairman J.M. Cantin stated in Eckert et al. (Board files 166-2-14893 to 14898), “It

is human to err and an error cannot change the provisions of the co]lectlve

agreement.”

[41] For all these reasons, this grievance is denied.

D.R. Quigley,
Board Member

-OTTAWA, July 4, 2003,
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